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STATEMENT OF THE CASE 
Nature of the Case 
Gabriel Torres was found guilty, following a jury trial, of being an inmate in 
possession of a dangerous weapon. In a separate case, Mr. Torres pied guilty to one 
count of aggravated assault. He received an aggregate unified sentence of five years, 
with two and one-half years fixed. On appeal, he contends that the district court 
violated his right to due process by incorrectly instructing the jury on the elements of 
possession of a dangerous weapon, and he further contends that his aggregate 
sentence represents an abuse of the district court's discretion, as it is excessive given 
any view of the facts. 1 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Torres' Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 The argument in support of Mr. Torres' assertion that the district court abused its 
discretion by imposing an excessive sentence is adequately presented in his Appellant's 
Brief and is not discussed further herein. 
1 
ISSUES 
1. Did the district court err by incorrectly instructing the jury on the elements of 
possession of a dangerous weapon? 
2. Did the district court abuse its discretion when it imposed an aggregate sentence 
of five years, with two and one-half years fixed, upon Mr. Torres following his 
plea of guilty to one count of aggravated assault and his conviction for one count 
of possession of a dangerous weapon? 
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ARGUMENT 
The District Court Erred By Failing To Correctly Instruct The Jury On The Elements Of 
Possession Of A Dangerous Weapon 
The jury was incorrectly instructed on the elements of possession of a dangerous 
weapon. The jury was instructed that the State must prove, inter a/ia, that "the 
defendant, Gabriel Torres, while an inmate of the Canyon County Jail did possess a 
dangerous weapon, to-wit: a sharpened plastic eating utensil." (R., p.146 (emphasis 
added).) Because the jury was informed that a sharpened plastic eating utensil was a 
dangerous weapon, the italicized language removed any requirement that the State 
prove that the object found was in fact a dangerous weapon, an element of the crime, 
thereby violating Mr. Torres' right to due process. 
Mr. Torres' claim is one of fundamental error. The Idaho Supreme Court set forth 
the fundamental error standard in State v. Perry, 150 Idaho 209 (2010). Pursuant to 
Perry, a defendant must demonstrate that: 1) one or more of his unwaived 
constitutional rights were violated; 2) there was a clear and obvious error without the 
need for additional information not contained in the appellate record; and 3) the error 
affected the defendant's substantial rights, meaning that there is a reasonable 
probability that the error affected the outcome of the trial proceedings. Id. at 226. As 
discussed in his Appellant's Brief, Mr. Torres meets all the prongs of this test. 
The jury instruction at issue, Jury Instruction No. 12, provided: 
In order for the defendant to be guilty of Possession of a Dangerous 
Weapon by an Inmate, the state must prove each of the following: 
1. On or about May 10, 2011 
2. in the state of Idaho 
3. the defendant Gabriel Torres 
4. while an inmate 
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5. of a [sic] the Canyon County Jail 
6. did possess 
7. a dangerous weapon, to-wit: a sharpened plastic eating utensil. 
If any of the above has not been proven beyond a reasonable doubt, you 
must find the defendant not guilty. If each of the above has been proven 
beyond a reasonable doubt, then you must find the defendant guilty. 
Here, the elements instruction told the jury that a sharpened plastic eating utensil 
was a dangerous weapon. (R., p.146.) The jury was instructed to determine whether 
Mr. Torres possessed "a dangerous weapon, to-wit: a sharpened plastic eating utensil." 
The instruction removed the State's burden to prove that a sharpened plastic eating 
utensil was a dangerous weapon. 
The State correctly notes that the issue of whether the eating utensil, a spork, 
was a "dangerous weapon" was a contested issue that both parties argued to the jury 
during closing arguments and in fact was the only disputed issue at trial. (Respondent's 
Brief, p.8.) However, the State then concludes that, because the issue of whether the 
spork was a dangerous weapon was an issue that the attorneys argued at closing 
argument, there was no reasonable probability that the jury would have disregarded the 
arguments of counsel. (Respondent's Brief, pp.8-10.) The State asserts that the jury 
would not have disregarded the arguments of counsel in order to read Jury Instruction 
No. 12 as directing them to determine the sole contested issue in favor of the State. 
Respondent's Brief, pp.8-10.) 
According the State's argument, the jury instructions were correct because the 
jury would have relied on the closing arguments of counsel when interpreting the jury 
instructions. This is incorrect and contrary to Idaho law and the Idaho pattern criminal 
jury instructions. Idaho appellate courts presume that the jury followed the jury 
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instructions in reaching its verdict. State v. Carson, 151 Idaho 713,718 (2011); State v. 
Hudson, 129 Idaho 478,481 (Ct. App.1996). The State appears to be claiming that the 
elements instruction was correct because the jury would have incorporated the main 
thrust of the closing arguments of counsel when interpreting Jury Instruction No. 12. 
However, the jury was thrice instructed that the argument of the attorneys was not 
evidence. (R., pp.130, 143-144.) The jury was also instructed that they must follow the 
district court's instructions regardless of their own opinions of what the law is or should 
be, or "what either side may state the law to be." (R., p.133.) Further, the jury was 
instructed by the district court "[i]f anyone states a rule of law difference from any I tell 
you, it is my instruction that you must follow." (R., p.142.) Additionally, the jury was 
instructed that its decision must be made solely upon the evidence before it. 
(R., p.133.) 
It is apparent from the jury instruction that the jury could have convicted 
Mr. Torres if it found only that he possessed a sharpened plastic eating utensil, without 
finding that that utensil was a dangerous weapon. This instruction removed the burden 
on the State to prove one of the elements of the offense. 
Because the giving of this instruction violated Mr. Torres' right to due process, 
and because he meets all three prongs of Idaho's fundamental error test, Mr. Torres' 
conviction must be vacated. 
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CONCLUSION 
Mr. Torres respectfully requests that this Court vacate his conviction for 
possession of a dangerous weapon and remand that case for a new trial. Alternatively, 
he requests that this Court reduce his sentences as it deems appropriate or remand his 
cases to the district court for a new sentencing hearing. 
DATED this 23rd day of January, 2013. 
SALL ~Y. cdoLEY ~ 
Deputy State Appellat~{>ublic Defender 
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